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Envisioning a New Approach

A Response to the Commissioners for the Review of Social Assistance
In November 2010, the Ontario government appointed two Commissioners, Frances Lankin and Munir Sheikh to lead its Review of Social Assistance. The Commissioners released their initial Discussion Paper on June 9. This paper responds to that Discussion Paper and will form the basis of ISAC’s submission. We continue to work with our partners to develop the ideas set out here, and our final submission, which will be submitted by August 31, will be informed by our ongoing discussions. 

INTRODUCTION

ISAC, together with many community and social policy partners, have been calling for an overhaul of social assistance since the government announced its commitment to developing a poverty reduction strategy. We did this because Ontario Works (OW), as a “work first” program, is not meeting its stated objectives: it has failed as a program to provide income supports effectively, and it has failed as a program to promote labour market attachment. Ontario Works in particular undermines the values and policy framework of Ontario’s Poverty Reduction Act, and Poverty Reduction Strategy. While the Ontario Disability Support Program (ODSP) certainly needs improvement, it is OW that needs transformation. 

Evidence of failure of the program comes from municipal, community and university-based researchers employing both quantitative and qualitative methods.  There has been no evaluation or research by the province, but a temporary income support program that sees a 40% return rate to benefits within the year (as cited in the Commission’s discussion paper) is not succeeding in integrating people into the labour market. Some municipal administrators say the rate is even higher over multiple years. Other jurisdictions that had work first programs have come to the same conclusions and are moving to different models of delivery of income support and welfare to work programs. (See Overview of International Welfare to Work Models at www.sareview.ca for more information)

Equally importantly, OW has “managed” the caseload by having a program that devotes more resources to rule enforcement and surveillance than to assisting people into the labour market, or to access other supports. While there is an issue with the punitive way people on social assistance are treated, it is the legislative framework itself that creates and reinforces this culture, thus requiring legislative reform.

While the discussion paper correctly identifies a broad consensus that OW “broken” the same cannot be said of the Ontario Disability Support Program (ODSP). As we discuss in detail below, in spite of its problems, ODSP has important positive features that should be preserved. Unlike OW, it is not the overall program objectives of ODSP that are the problem. 

When ODSP was introduced, it was intended to provide a progressive support program that was tailored to the long term needs of persons with disabilities and their families.   There are elements of the program objectives and design that are consistent with that progressive intent, yet those elements are significantly and increasingly undermined by rules that impose a punishing, OW-like financial eligibility regime on ODSP recipients.  In addition, there have been long standing and well documented concerns with deficiencies in the medical eligibility process that force far too many people into appeals before the Social Benefits Tribunal to establish their entitlement. 
It is important to understand that there are a number of potential “concerns” identified in the discussion paper that advocates would say are actually strengths of the ODSP.  For example, a concern is identified that the program does not distinguish between persons with disabilities who can work and those who cannot.  As discussed below, we see that aspect of the program design as a positive feature that responds appropriately by providing a flexible framework that can account for varied and changeable workforce capability.   Similarly, the Ministry’s concerns with what they have identified as unsustainable growth in the caseload must be considered in light of both demographic changes and the erosion of support in other programs that have contributed to ODSP caseload growth. 

Without a careful analysis of what is broken in each of the two programs, we cannot build consensus about the necessary solutions.  Without understanding and reconciling the profound disagreement on these issues, we risk missing the real opportunities for transformation and, more importantly, we risk perpetuating the worst of each program. 

The questions asked by the discussion paper questions focus primarily on program design. This paper is attempting to take a step back from that to look at what social assistance should be trying to achieve. It looks at why the current OW program cannot reach objectives consistent with poverty reduction in its present legislative framework. It will also look at ODSP, a program with promising objectives, and some important features that should not be lost, but is also in need of better program design to meet those objectives.

What should the objectives of a last resort program be?

In the discussion paper, both OW and ODSP are identified as being “intended by the government to be used as a last resort when people have no other financial options”. There is no further definition or elaboration of the nature of “last resort” programs but the phrase continues to be used throughout the paper as 

explanation or justification for current policies and practices- e.g. asset levels are low because it is a last resort program; all income is deducted dollar-for-dollar because it’s a last resort program. A last resort program does not inherently require the complete impoverishment of the applicant before it provides support. The threshold for eligibility through income and/or asset tests is a separate policy choice that should have a rational policy basis. ”Last resort” should not be code for a myriad of hidden policy choices that remove them from critical scrutiny. 

We would define last resort as understanding that people who apply for OW are there because of the failure of other systems and programs. It may be the failure of the labour market to provide employment; breakdown of a family unit that was providing support; failure of other social programs that no longer provide support (like Employment Insurance or Workers’ Safety and Insurance), failures or gaps in the education system or the mental health system; or because of a personal crisis that affects a person’s ability to compete in the labour market. 

Social assistance programs need to step up when those systems fail. The programs should recognize the “systems failure” that has brought the applicant to its doorstep, and provide the income support that the applicant needs, and understand the problem as systemic not a personal failing of the applicant. “Last resort” simply means that the applicant is in need of income support that is not adequately provided for by any other program, or employment. 

Because of the erosion of surrounding programs, EI in particular, OW has become known as the ‘last resort program of first resort’ because increasingly, the unemployed have no other sources of income support. OW has effectively become the only program available to the majority of unemployed Ontarians. The high social cost of requiring assets to be depleted need to be factored into any cost/benefit analysis of improving access to OW.  When people are left with no financial cushion, any subsequent interruption of earnings will almost certainly require a return to social assistance.

A. ONTARIO WORKS

In this part of the paper we will specifically address Ontario Works. Because the objectives of the program themselves are inconsistent with Ontario’s Poverty Reduction Strategy, and because this framework has failed, we propose that radical transformation is needed. Both the objectives and the operations of OW need a complete overhaul. 

1. Ontario Works as an Income Support program

Despite the goals of transitioning people to work, OW is first and foremost an income support program and it is important that the review articulate OW’s income support objectives. We suggest that the following are important components of such objectives: 
i) Responsiveness and Adequacy

An income support program should be available quickly to respond to emergency needs, and benefits must be stable, predictable and adequate.  

While the review addresses the definition of adequacy of benefits, it states that the context for establishing adequacy has to be the current labour market, suggesting that benefits should not be “more adequate” than employment. This may actually be a non-issue in the context of current benefit levels given the disparity between current OW rates and current minimum wage levels. 

What must be recognized by this review is that the 22% cut of the late nineties was not a rational exercise in establishing an alternative threshold of adequacy or a more appropriate “standard of support” but one in which benefits were made purposefully inadequate to make OW uncomfortable in the misguided belief that this would be a positive incentive to encourage labour market participation. 

So the first step for this review is to state as a policy objective a commitment to an adequate income standard. A separate task is determining how to calculate that. 

This should not be confused with how to establish appropriate benefit levels for ODSP as that program is intended to provide long-term support and responds to a population with a different set of needs and costs associated with labour market or community participation. 

ii) Program Integrity

The approach to assessing and verifying financial eligibility needs to be streamlined to more reasonable measures to achieve program integrity. What is meant by program integrity also needs to be expressly considered. The paper refers to rules that have been developed to prevent fraud or misuse of the program. Unlike most government programs which appear to adopt risk management strategies, OW is designed so that every dollar of eligibility must be chased down and documented. Tellingly, the program is not audited to determine whether recipients have actually received benefits they might have been entitled to but were not advised of. There are examples of many other government programs that do not seem to require the same intrusion into the personal detail of peoples’ lives to obtain benefits. The resources that are currently spent policing the system could be spent in assisting people to get the services and supports that they need. 

iv) Eligibility Thresholds

How “poor” a person must be before being eligible for OW is a social policy choice. Like benefit rates, income and asset levels require a rational basis, and punishingly low income and asset levels are not a necessary element of a last resort program. Requiring almost absolute depletion of assets before offering support, as OW does now, is more likely to extend and perpetuate deep poverty rather than offering a solution or at least alleviation. In combination with the dollar for dollar deduction of all income sources other than earnings, asset stripping  contributes to trapping people in the deep poverty that is currently the reality for people on OW. 

2. Ontario Works as a transition to employment
This review is focused on getting people on assistance back into the labour market. This requires active intervention and supports to people requiring assistance. This part of the program must have very clearly stated objectives, and to support an effective transformation they must be about more than reducing or containing caseloads.  They must include a stated policy commitment to moving recipients into sustainable, appropriate employment, and providing tangible and effective investments to achieve that objective.  

In this section we set out what the key components of an effective alternative to the current work-first approach might be. The discussion paper references the recommendation for opportunity planning made in the Transitions report from 1988. We adopt the “opportunity planning” language, which has also been called a “human capital investment” model. The key is to move away from the punitive ‘work first’ approach to a model that invests in the future of program recipients as many other jurisdictions have done. 

Some municipalities, like Toronto Employment and Social Services, are trying to make this shift. It is variously described as designing a program that “gets people to a better place” or as a launching pad into sustainable employment. It’s time for the legislative framework to catch up to some promising practices and ensure that all municipalities change their approach. This section outlines what the new approach might look like, and the reasons why the current OW legislative and regulatory regime undermines this new approach.
i)The Opportunity Planning Approach: Personal asset development
Opportunity planning is an approach to employment-related services that begins with assessing the needs, goals, and skills of the entire individual as well as the barriers to employment that they face, and responds with a mutually-agreed upon suite of programs and services that address their particular circumstances. The approach requires that a person’s income support and housing needs are first met in order to create a stable and predictable foundation to ensure success in their work-related programs and other services. It also requires ancillary services such as childcare and adequate provision for transportation in order to facilitate the person’s participation in their personalized suite of programs and services. 

As the approach must be tailored to the individual circumstances of the client, the initial assessment must be flexible and comprehensive enough to allow for the person’s life circumstances to be taken into consideration. This approach to employment-related services goes beyond vocational assessment. While high quality vocational assessment is a necessity, the process may also require assessment by other professionals, such as a social worker. The intention, however, must not be to intrude on the person’s life even further. The intention must be to undertake a collaborative process for developing an effective and fully agreed-upon plan for success. 

Opportunity planning requires flexibility in goal setting. The move away from the “work first” model means that while obtaining a full-time job at a sustaining level of pay may be an eventual goal, there are many other goals along the path that may first need to be envisioned and agreed upon. These goals will depend entirely upon the individual person’s situation and may include goals for achieving particular life-skill competencies or pre-employment educational skills. 

Opportunity planning also requires that the services offered are of high quality, and that job-related programs are tailored to the local job market. The assessment process must be informed by the realities of the local labour market and be capable of matching the needs and goals of the individual with local employers, while simultaneously addressing the particular barriers that the individual may face. This aspect of opportunity planning must include an investment in high quality education and training programs in order to achieve the objective of supporting people into sustainable employment. 
ii) Improved Accountability
If transition to work is central to the Ontario Works program, and recipients continue to be obligated to participate in work-related activities, then it is critical that better accountability frameworks be built into employment services. In addition to better research and evaluation of the effectiveness of such programs, recipients of income support programs must have some recourse when they are not offered the programs that they feel are most suitable to their skills, capacities and aspirations. If the suite of programs and services include one in which a recipient feels he/she is better suited than the one being offered, and offers a better chance of being successful in the labour market, an appeal route should be part of the process. 
iii)Responsiveness to those with multiple barriers to the labour market

Ontario’s Poverty Reduction Strategy acknowledges that certain groups are at heightened risk of poverty, often because of multiple barriers to the labour market. An effective opportunity planning model must understand and acknowledge the barriers and have supports that are capable of addressing them. In addition to supports addressing labour market barriers, the program must be robust enough to provide longer-term or periodic supports free of participation requirements where needed and not just provide limited “exemptions” from participation for a prescribed group. 
For example, it is well established that low-income single mothers face many barriers to labour force participation. An income support program that aims to provide an effective transition-to-work program for single mothers must account for the tension between parenting responsibilities and the reality of a labour market that is not required to accommodate those responsibilities. Add to that a social support system that fails to provide affordable and reliable child care and the barriers for single mothers are daunting even before considering the additional challenges of recent immigration, language barriers, lack of previous work experience and effects of relationship breakdown or domestic abuse.   
In spite of all we know about these barriers and in spite of the importance that  our society puts on parenting in other contexts, the only acknowledgement of the particular needs of single mothers in the current OW program is to exempt single parents from participation agreements until children reach the age of six. Even the single parent supplement, currently part of OW, has been reduced with the restructuring that accompanied the Ontario Child Benefit. We understand the intention is to eliminate it entirely. 
The reality is that parenting responsibilities continue beyond age 6. Mothers of children with special needs may require longer-term support, or mothers of young teens at risk of not completing high school or involved in anti-social behaviour may need time away from work to look after their children. Effective opportunity planning programs for single mothers are a crucial step in promoting social and economic inclusion for vulnerable families, but it must also respect and support the mother’s parental role.  
Newcomers to Canada and racialized communities also face barriers that need to be addressed by Ontario’s social assistance programs, and participation agreements must recognize their unique skills and needs. There may be newcomers with the kinds of skills that could get them into high quality employment but who need volunteer opportunities that provide the “Canadian experience” that employers frequently demand. The program should be able to understand and support that route over an immediate low-wage job which can trap a newcomer into a poverty cycle and stand in the way of utilizing skills they have brought.

And there will always be people who may not meet the eligibility requirements for ODSP, but whose condition may limit their prospects of successful workforce participation. Recognizing that there is a spectrum of disability means there will be some recipients who may need special supports from the OW program.

In addition to disadvantaged groups cited by the Poverty Reduction Act, there will be people who because of age, literacy and possibly undiagnosed mental health issues may never be able to compete in the labour market. When the current programs came into existence, a category of long-term recipients known as “permanently unemployable (pue)” disappeared. Disability became the only legitimate basis for long-term income support. While the term was offensive, particularly when used in relation to people with disabilities, there continue to be people on the OW program with long-term needs who may never return to the labour market. This review should include an analysis of who has been in receipt of benefits for more than two years and determine what kinds of supports and services and better income support than is now available in OW would be appropriate for this group. 

First Nations people on and off reserve are another group that disproportionately experience well-documented exclusion from social and economic life in Ontario. The review must address how income security programs can meet their unique needs. We understand that, as is appropriate, First Nations issues are being addressed through a separate consultation process.

iv)Participation agreements: From grounds for sanction to meaningful opportunity

Adopting an opportunity planning model requires the deliberate shift that has been made in other jurisdictions: from the work first approach that deepens poverty through cycling between OW and low-waged work, to one that invests in recipients with meaningful training and education opportunities. The current program, based on a workfare model, continues to perpetuate the notion of recipients “earning” their cheque by fulfilling mandatory participation agreements, rather than providing a thoughtful vocational assessment that would move them into sustainable employment. 

The language of the statute, and the way in which it is interpreted on the ground by many municipalities, uses a coercive framework with mandatory activities of questionable value that, if not followed, result in sanctions of suspension or cancellation of benefits. The focus is on the responsibility of the recipient to meet program requirements to ensure continuation of benefits rather than a mutual responsibility whereby the program offers something meaningful. There is no accountability for the quality or relevance of employment-related activities mandated in participation agreements. They are primarily used as conditions of receiving benefits. It is unreasonable to force recipients of OW to comply with ineffective and often irrelevant employment-related activities, and sanction them through suspension of benefits for non-compliance.

Moving away from a coercive model is particularly important if the review is looking at recommendations for improved supports and services people might need to stabilize their lives. This might include housing or counselling or other personal support services mentioned above. If we don’t move away from the coercive element of current participation agreements, and make participation in these kinds of services mandatory, we risk increasing the intrusion into people’s lives, and undermining applicants even further. 

v) Better off working
When the discussion paper says people should be “better off working”, we don’t think this should mean that economic and program supports in social assistance must be inferior to what is available through participation in the most degraded part of the labour market.  
If we understand the bottom of the current labour market to be unacceptable because of the precarious nature of the employment, the lack of opportunity and its inability to pay a living wage, why would we make the bottom of the labour market the benchmark that defines the maximum support that social assistance can provide?   
Government has a responsibility to protect vulnerable workers from the impact of a degraded labour market. It can strengthen regulation of the labour market through improvements to minimum wage, Employment Standards and labour legislation, or it can provide social welfare programs to mitigate the impact of low-waged work, like the Working Income Tax Benefit or child benefits. If it does neither, and the bottom of labour market remains the benchmark for social assistance, then government becomes complicit in perpetuating the proliferation of non-standard work. 
vi Inside/outside services

The real issue may be whether programs are located inside or outside the program, and whether supports and services should require income support eligibility. That should be the focus of “trade-offs”, not reducing the quality of supports available to someone in need of OW for fear of unfairly impacting low-wage workers.  

We should ask whether it makes better sense to de-link employment supports from income supports. OW could continue to require “participation” in employment activities/vocational activities but it could simply involve a commitment to participate with an employment services provider and benefits could continue to be conditional on that – with exemptions where necessary. The detail – the training, the supports, the services – could be worked out with a caseworker that does not have the authority to sanction every mis-step, but whose job it is to support and engage the person into activities that will move them closer to employment.  

The risk of de-linking versus targeted programs, however, is that mainstreamed programs may not be able to provide appropriate support to the most disadvantaged. The “difficult to serve” because of high needs/multiple barriers would risk being left behind. We do not have the answer to the question but it is a question that must be carefully considered by the review in consultation with stakeholders who have expertise in the provision of training programs, particularly the community sector that targets disadvantaged communities.

Whether programs/supports are within or outside the program, the job of OW caseworkers should be to assist people in accessing the needed supports in order that participation agreements build on the skills and capacities of applicants.   

B. ONTARIO DISABILITY SUPPORT PROGRAM
This section of the paper will specifically address ODSP. 

While we recommend a complete re-thinking of the objectives of Ontario Works, we submit that the ODSP objectives and framework were actually forward thinking for their time. Rather than a complete rethinking of disability benefits for Ontario’s social assistance program, what is needed is a review of the operations of ODSP to determine whether program objectives are being met and whether the way the program is being implemented is meeting the real needs of people with disabilities. We propose that people with lived experience be not only consulted about proposed changes, but should be directly involved in developing recommendations for changes.

1. Program Objectives of ODSP
The objectives of ODSP are different than those for OW. OW states in its purpose section that it’s a program that “recognizes individual responsibility and promotes self reliance through employment”, whereas the ODSPA purpose section “recognizes that government, communities, families and individuals share responsibility for providing such support.”  

When the Ontario Disability Support Program was proclaimed in 1998, the legislature expressed an intention to create a very different program tailored to the needs of people with disabilities. The Minister at the time told the Legislature:

We have created a separate income support program for people with disabilities that meet their unique needs...For many years, people with disabilities in Ontario have said that their needs were not being met through the welfare system. …They said it was unacceptable for them to be in a category that labelled some of them as permanently unemployable. They told us that the new program must be flexible and sensitive, and recognize fully that disabilities are diverse, unique, complex and often changing. 

They called for employment supports with a focus on abilities instead of disabilities, on the possibilities instead of the limitations, and on their opportunities instead of impairments.

This new program removes people with disabilities from the welfare system, where they should never have been in the first place, and it creates for them an entirely separate system of income support. …

ODSP supports to employment focus solely on the needs of people with disabilities who want to prepare for employment, find work and keep a job. These supports provide people with disabilities with real help in overcoming barriers to seeking, obtaining and keeping employment.  …

The proclamation of the Ontario disability supports program marks the start of a new era of fairer treatment and more opportunity for people with disabilities. …

This distinction between the two programs was confirmed by the Supreme Court of Canada in Tranchemontagne v. Ministry of Community and Social Services, where the court said: 

It is clear that the ODSPA and the OWA are meant to serve very different goals.  The former statute is meant to ensure support for disabled applicants, recognizing that the government shares in the responsibility of providing such support (ODSPA, s. 1).  The latter statute, on the other hand, seeks to provide only temporary assistance premised on the concept of individual responsibility (OWA, s. 1).  The divergent purposes of these two statutes was alluded to by the Honourable Janet Ecker, the Ontario Minister of Community and Social Services, on the day after the ODSPA was proclaimed

The Court went on to cite the Minister’s statement cited above: “This new program removes people with disabilities from the welfare system, where they should never have been in the first place, and it creates for them an entirely separate system of income support. . . . “
There are a number of things that flow from this distinction. For one, it means that ODSP is not a last resort program in the same way that OW is. It recognizes a shared responsibility for the support of people with disabilities, and that shared responsibility is reflected in the much more generous asset rules and exemptions, somewhat more generous income rules (though not enough to bring people on ODSP out of poverty) and the definition of the benefit unit. 

ODSPA has also attempted to bring a new focus to the abilities and aspirations of people with disabilities, with a commitment to provide employment supports for those who wanted them. 

The extent to which ODSP achieves these objectives is a separate question, but the stated purpose of the Act was forward-thinking and cognizant of the aspirations and desire of people to work and be part of the community. 

As an organization, ISAC has worked with partners in the clinic system and the ODSP Action Coalition to bring improvements to the program. Over the years, we have been advocating for improvements to the disability adjudication process, to employment supports, and to the ongoing verification of eligibility that requires unnecessary intrusion into the lives of ODSP recipients. Many of those improvements are contained in the submission of the ODSP Action Coalition to the review.

But we have a concern that the Commission discussion paper appears to ask more fundamental questions about ODSP than about OW. While we agree that OW is profoundly broken, we believe that there are features of ODSP that should not be lost. ODSP objectives set the right course, and the program has many features that support those objectives. The review’s focus needs to be on where the implementation has broken down.  

2. Program Eligibility: 
There are two tests that applicants must meet to be eligible for ODSP: they must meet the definition of disability, and the financial eligibility test. This paper addresses them separately, as the disability test and what flows from it are good features of the program, while the financial eligibility test diverges from the program objectives and converges with the punitive OW regime.
i) Definition of disability- test for eligibility

The definition of disability used in the program was forward thinking for its time and should not be altered. It is integral to the program as a whole, as it was stated at the time by the Minister:

The heart of the ODSP is a comprehensive and flexible definition of disability. The eligibility criteria recognize substantial mental and physical impairments that are continuous or recurrent and that are expected to last for a year or more.

It recognizes the social and economic factors that contribute to the impact of a disability. It looks at the whole person and not simply on the physical or mental impairment. This flexible definition of disability has been confirmed by the Court of Appeal of Ontario, though it is not always applied by the Disability Adjudication Unit. In fact, the Ministry has been expending considerable resources in appealing decisions of the Social Benefits Tribunal to the Divisional Court to argue for a narrower medical definition under the current legislation. To date, the broad interpretation set out in Gray v. Ministry of Community and Social Services remains law in Ontario.

The definition recognizes shorter-term disability and does not require “permanent” disability for eligibility to the program. And to some extent, the program supports episodic disability by allowing rapid re-instatement for those who leave the program for employment but may need to come back. These are very important progressive features in keeping with the United Nations definition of rights of people with disabilities.

That ODSP does not differentiate between those with a desire and capacity to work and those who can’t is its strength – not the problem. There is no dividing line between those who “can” and those who “can’t”.  There are many who aspire to paid employment but cannot get past the barriers. There are others who, because of how they experience their disability will be able to participate in paid employment but not to the extent of achieving independence from the program, and will need continuing income support. If we recognize that there is a spectrum of disability with different impact on different people (especially in combination with other barriers like gender and race) then it becomes clear that there is no such line. 

ii) Financial Eligibility: Income and Asset Rules

It is in this area that ODSP begins to diverge from its stated purposes and converges with the punitive Ontario Works regime. Although the specific income and assets test is much more generous than OW, and to some extent reflects the differences between the programs, the framework is the same. And recently, the Ministry has sought increasing alignment between the two programs. 

OW/ODSP shared eligibility framework

The financial eligibility test is framed in exactly the same way in OW and ODSP governing legislation with respect to an income and assets test, and the ongoing requirement to provide and verify information. This means that ODSP is encumbered by the same program rules that result in unnecessary surveillance and intrusion into the lives of recipients. This is the area that needs to change.  

ODSP shares the same negative eligibility test setting out the conditions upon which income support may be provided. Any violation of those conditions can lead to sanctions- including annual verification of personal information and monthly reports of income. Failure to provide information, without defining what that information might include, can result in suspension or cancellation of benefits whether or not the missing information would in fact have affected eligibility.    

ODSP also shares the same definition of spouse as OW, deeming a spousal obligation to support their partner after three months cohabitation (unlike the Family Law Act which does not recognize an obligation to support a common-law spouse until three years of living together). This definition subjects people with disabilities to many of the same intrusions into their personal lives as OW recipients.

ODSP also has the same earnings exemptions rules as OW. The 50% exemption is intended to ease the transition into the labour market and off the program. Earnings exemptions should be reconsidered specifically in the disability context with the recognition that for many recipients part-time work will be a long-term or permanent feature of their lives, not a short-term transition. 

Income and asset rules unique to ODSP

Unlike OW, however, the income and asset rules are defined much more generously in ODSP regulations, and are designed to operationalize the objective of shared responsibility between government, communities, families and individuals. This was the intention of the legislature as stated by the Minister upon proclamation:

Improved supports for independence are a key feature of the Ontario disability support program. It provides for much more generous rules, for financial assets and for contributions made by families of people with disabilities.

Unlike OW, at the age of 18, people with disabilities are entitled to apply for benefits in their own right, even if they live with their parents. The legislative framework, the objectives stated when the legislation was introduced, and the body of case law that has emerged since has been clear that support for people with disabilities is shared between families, the state and the community. This approach promotes the independence of people with disabilities, and allows families to contribute to the extraordinary costs of living with a disability without penalty to the ODSP recipient. 

There are many who think this approach should be extended to spouses, to recognize a shared responsibility. The impact of the current rule that deems a common-law partner to be a spouse after three months and imposes an obligation to support, has been to hinder the formation of relationships, and condemn people with disabilities to living alone – compounding their isolation and poverty. 

Current regulations allow families to contribute up to $6000/year without penalty, and make unlimited contributions to disability-related expenses approved by the Director. Because the regulations only provide for very specific exemptions to a very narrow and punitive regime, there have been some absurd and unfair outcomes. For example, if a recipient inherits $100,000 from a parent and it goes into a trust, that asset can be protected and drawn from in the same amounts that are exempted when provided by families. A recipient that does not know to put the money in a trust will not always be told, and will simply have their benefits cancelled for having assets in excess of the maximum until the inheritance has been depleted. Upon re-application, how the money was spent will be scrutinized and if it was “unreasonably” disposed of, they may still not have their benefits re-instated. 

As stated above, unlike OW benefit levels were not cut by 22% in the late nineties, but they have been eroded by inflation. In fact, in its recent report on disability and work in Canada, the OECD stated that “perhaps the biggest challenge” facing Canada was poverty among people with disabilities. In addition to the problem of benefit levels, the report identified a large number of people with disabilities who received neither benefits, nor employment income.

The ODSP Action Coalition submission recommends a number of ways to improve adequacy. 

iii) Benefit Structure

The discussion paper asks a number of questions that raises the possibility of a fundamentally different approach to disability benefits than we have now. With respect to income supports, it asks a very open-ended question about the design and delivery of benefits for people with disabilities. It specifically references the Caledon proposal for a federal disability income support program. 

As we expect a fuller discussion of specific options in the fall, and have not yet fully analyzed the implications of the Caledon proposal, we are not commenting on it specifically, except to note that the proposal is for a federal program. Caledon’s proposal is premised on the continuation of provincial programs as they are now, which begs the questions re: what should happen with ODSP. If a federal disability income support program was implemented it would have the benefit of freeing up provincial dollars to expand the availability of disability supports beyond those eligible for ODSP.  

3. People with Disabilities and Work

One of the key features of the current program that put it ahead of its time is the recognition that people with disabilities have career aspirations and the need for employment supports to reduce barriers to employment. Unlike many other disability support programs, entering the workforce does not disentitle recipients from receiving benefits. 

i) ODSP is an activation program

The OECD has released a number of reports looking at disability and work across OECD countries and has, as a general approach, advocated the use of activation programs rather than passive income support programs for persons with disabilities.  By activation programs, it means income programs that also incorporate labour market participation supports and expectations.  
We suggest it is a strength of ODSP that it is already positioned as an activation program within the framework suggested by the OECD.   From its inception, ODSP has been structured as both an income support and employment support program.  As the Minister’s remarks quoted above confirm, ODSP was also intended to focus on “ability” and provide real supports to help people overcome barriers to employment.  This objective is supported by a separate Employment Supports component and by income support rules intended to reinforce employment related activities and to reduce the risks of transitioning to employment from ODSP.   
The employment support component of ODSP is not without shortcomings.  Below we discuss the need to make those supports more effective, but activation in the form of support for employment is a core component of ODSP. 
What ODSP does not do is make financial support conditional upon work related participation.  We say that is a good thing.  To the extent that the OECD recommends that labour market participation should be mandatory and attached to sanctions for inadequate participation, we strenuously disagree.  We do not believe that importing a workfare mentality would be constructive or effective in addressing the complex systemic and personal barriers to work faced by persons with disabilities.  Instead, the focus should be on positive improvements to make employment supports more effective. 
ii) Better employment supports not mandatory participation

If one goal of the review is to find ways to increase successful integration of persons on ODSP into the labour market, the solution lies with creating opportunity by addressing barriers, not with imposing additional burdens and the threat of sanctions.  
The government and Commission have heard that people with disabilities want to work, but the employment supports available in the program are far from reaching their goals.  It is a common complaint from persons who are on ODSP that they cannot access appropriate training and employment supports and that there is inadequate accountability for the effectiveness of the supports that they are able to access. There is no recourse for recipients who are unhappy with the services that they do receive. A process should be put in place involving recipients and employment support providers to identify the kinds of supports and opportunities that will actually help people with disabilities achieve their aspirations. 
The labour market can be a hostile and capricious place for persons with disabilities.  Persons qualify for ODSP in the first place because their disabilities have also resulted in economic vulnerability.  The application process is so complex and onerous that there is fear among recipients that engaging in employment will put those critical benefits at risk. Effective employment supports must take into account the very real risks inherent in moving to a job that turns out to be unsuccessful  -  due to factors such as health limitations, employer resistance to accommodation requirements  or simple economic down turn. 
The income reporting process for recipients who work while still on ODSP is also a source of anxiety.  Recipients and their families know that the onerous process of chasing every dollar of employment earnings invariably results in overpayment determinations – overpayments that can, at the most extreme, result in periods of benefit disqualification.  The more that program obligations creating this kind of anxiety can be reduced, the easier it will be for recipients to participate in paid employment. 
ODSP has introduced some key provisions to address some of these risks.  Persons leaving ODSP for employment are entitled to continued extended health care coverage, if it is not provided by their employer, and they are entitled to rapid reinstatement to ODSP, if their employment ends.  These are the kinds of supports ODSP needs to build on. The introduction of sanctions associated with employment related activities would take the program in exactly the wrong direction – increasing anxiety.  
 Applying sanctions for non-compliance with new program requirements situates the burden of disability entirely with the individual and not on the barriers they face within the program and within a hostile labour market. If this review recommends mandatory requirements for ODSP, we risk importing the worst aspects of OW into ODSP. 
iii) The Accessibility for Ontarians with Disabilities Act (AODA) is not a panacea

The discussion paper cites the AODA as if it will resolve barriers in the workplace, but it would be naïve to think that the AODA will miraculously remove the most significant barriers
For example, a significant proportion of persons on ODSP have as their primary disability major mental illness.  The AODA does not address the challenge of supporting employment aspirations of persons who have mental illnesses that may require periodic accommodation. What of others who need accommodation that accepts a lower output of work, either because employee needs more time to complete the same task, or because they may need to work fewer hours?  This is not addressed by the AODA.  Even where the accommodation is physical, there continue to be unresolved issues as to how much accommodation is employer responsibility, what is the employee role, and what resources should government be providing to increase access to the labour market.

It is important that ODSP recognizes ability and capacity but equally important that the program also recognizes that barriers do not disappear overnight. The program must also recognize that having capacity and a desire to work does not yet mean that the labour market will provide appropriate employment opportunities and, particularly, sustaining employment that replace the need for income supports. The reality is that powerful tools like the Charter and Human Rights Code have not eradicated disability-based discrimination in employment.  It is unrealistic to expect that the AODA can eliminate those barriers. 

iv) Better Off Working

An application of the “better off working” principle is even more problematic as a metric for establishing the financial benefit levels within ODSP.
ODSP is a program that provides longer term financial support that replaces or supplements employment earnings for people whose disabilities have excluded them from the paid labour market.  While some people on ODSP may be able to leave the program by earning a living entirely from paid work, for many, the combination of social barriers and how they experience their disability will mean long-term support is required in place of or as a supplement to employment earnings.
Applying the “better of working” principle to ODSP benefits essentially implies that no one on ODSP is worth more than the worst paid work in a degraded labour market.  It ignores the reality that for many persons with disabilities, the costs of competing in the labour market are higher than a minimum wage earner.  It also ignores the reality that many persons with disability have higher levels of skill or training than a minimum wage earner – it is only their disability that stands in the way of better paid work.
Rather than looking to the low end of the labour market as a rationale for holding down ODSP benefits, the review should consider how the program might more effectively incorporate employment participation to improve the standard of living for recipients who can work. Particularly in a fiscal environment where government has been unwilling to even replace the earning power lost to inflation, allowing ODSP recipients to retain more earned income could be a practical strategy for addressing the acknowledged inadequacy of ODSP benefits. 
C. Research and Program Evaluation
In spite of over 12 years of experience of OW and ODSP, there is very little empirical evidence of the extent to which either program achieves its objectives.
OW has been researched by academics and some municipalities but we are not aware of any provincial government evaluation of the impact of the changes brought in in the late 90’s.  As a consequence, it means that program deliverers can assert the success or failure of their models without challenge. We have developed our analysis based on the experience of our colleagues in the clinic system who work with recipients of OW and ODSP and the hurdles that they face every day. We have also worked closely with recipients of those programs through the ODSP Action Coalition, and several community development projects that have also acted as qualitative research into the issues that the Review is grappling with. 

In the future, it is critical that any changes be accompanied by clear program objectives and an independent evaluation process that can measure the real impact of the programs.  Effective evaluation would include feedback from recipients of the programs. 

The paper asks whether race-based data should be collected. We understand that it is racialized communities who have made this request so that programs can be evaluated based on disaggregated data that will show the impact on their communities. Other disadvantaged groups at a heightened risk of poverty, like single mothers, should also be tracked so we can see the impact of program changes. 
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